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[ONAL ENRICHMENT

obiology of Early |

Attachment ~
ABILITY AND RESILIENCE TO
LIFE’'S TRAUMAS
Julie Kilpatrick, M.D.
3¢ 7 * 9:00am-12:30pm $75/6CEU’s
2:00pm-5:30pm $75/6CEU’s

ninar will review the neurobiology of
welopment from the perspective of
ory, and the psychophysiological
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The Department
of Energy filed -
a lawsuit of its
own against

' The New Mexico
" Environment

Department;

but as of press .
time, it had not
served the lawsuit

on the state.

Hazardous Waste

Bureau Chief . .-

James Bearzi
acknowledges
that the state
hasn't always held
‘the lab's feet to
the fire.

The legal outcome, on the other

hand, could shift the balance of power *

between a historically weak state and-a
nuclear weapons lab accustomed to
having its own way. Nuclear watchdog
groups contend that the University of
California, by virtue of Cold War-era

laws and its political clout, has hecome
the last polluter in the state to get'away
with little oversight. “No private industry
and no other agency of government can.

. operate this way,” says Arjun Makhajani,

director of the Institute of Energy and
‘Environmental Research in Takoma .
Park; Md. “Not even the Départment of

_Defense has this kind of fiat.”

LANL officials dispute the claim that

the lab is without oversight, calling itself

“heavily regulated by the state.”

Most believe that the outcome will be
largely determined by how aggressive the
state of New Mexico is willing to be. Says
Geoff Fettus, a lawyer formerly of the New
Mexico Attorney General's Office and
now with the Washington, DC-based
Natural Resources Defense Council,
“The.next few years will be the test.”

“The end result-of this David and
Goliath scenario could also have pro-
found ramifications for states like
Tennessee and Washington, which also

house Department of Energy facilities.

But perhaps the most important thing at
stake is how well New Mexico will be

‘able to protect its ground and surface
~ water in the future. .

The various.contentions
about LANLs impact on the environ-.
ment are so 'well-hidden within hun-

. dreds of pages of eye-glazing legal and

technical documents that many people

* may miss the fight altogether. The pub--

lic has at its disposal many hundreds of
pounds of paper from Los Alamos and
the Department of Energy. describing
“accelerated cleanup strategies,” “per-
formance management plans” and
“benchmarks.” )

Often these unwieldy documents
start off with a two-page list of defined

acronyms. One can wade through them |

and still come away without a clear idea
of how environmentally screwed up

] continﬁed from page 13

LANL is (or isn't). A normal person
could be forgiven for giving up on the
issue entirely. : o
A disturbing story occasionally
makes its way down the Hhill: The Santa
Fe New Mexican reports that trees in

‘Bayo Canyon are radioactive. The Los .

Alamos Study group goes onto Jab
property with a Geiger counter and .
comes back with reports of radioactive

--ants and plants.

There is also one unofficial document

" that can't be calléd boring: an anony-

mously made videotape—allegedly cre-
ated by a former LANL employee and

now distributed among lab dissidents—
which gives an unedited view of a work-

-day at Area G, the lab's “low-level”

radioactive waste dump. (Watchdog
groups contend “low-level” is a mis-
nomer, because of evidence that fuel .
rods and other highly radioactive mate-
rials are buried there.) Bordered by lands
considered sacred by San Ildefonso
Pueblo, the “hot dump” is a pre-modern,
unlined, 63-acre area of scraped volcanic
tuff. Here, radioactive and hazardous
wasteé has been poured directly into the
ground, buried in barrels'under sheets
of plywood and stored in drums under
tents for shipment to WIPP.

The state’s Hazardous Waste Bureau

" Chief James Bearzi points out that, by

contrast, New Mexico's municipal land-
fills, which contain plain old garbage,
are engineered and double-lined. Anti- -
nuke groups allege Area G is unpermit-
ted and therefore illegal. LANL says the
dump is legal. A DOE official said, “It
depends on who you ask.” o
“The video, thought to be about 10
years old, is so ham-handed that were
the content not so alarming, it might
appear on a bottom-of-the-barrel reality
TV show called America's Funniest
‘Nuclear Waste Durip Videos. The show
starts with bulldozer running back and
forth over tan volcanic tuff. A narrator
explains that this is being done in order
to dig up buried waste drums. The
laborers wear street clothes or coveralls. -
Then—whoops—because apparently
no one knows exactly how deep the bar-
rels are buried, the bulldozer breaks
through the plywood. Next, lab officials
wearing white haz-mat suits and respi-
rators run out to the site to check for
radioactivity, while laborers dressed in

_ blue jeans and holding shovels wait

nearby. A blasting wind blows dusts,
and everyone covers their faces with
their hands.

‘LANL spokesman James Rickman says
he has no knowledge of the video's exis-
tence. “That’s a new one on me,” he says.
“I've never heard of anything like that.”

“We hope this is a period piece,”

“comments Ken Silver, an experton

occupational health issues who works
on worker safety dt Los Alamos. “We

" hope this is not reflective of current.con-
ditions at the lab.”

As it happens~ LANL
is proud of its cleanup program, and

" argues that it has been a wise steward

«of the roughly $700 million it has spent

~ during the last 12 years. Much of what




" ument that blasted its own environmen-

the lab has done so far is to character-
ize—that is, find out what kind of cont-
aminants are in—more than 2,000 sites
that could potentially pollute the envi-

" ‘ronment. These range from liquid

radioactive waste to “literally a place
where somebody said they remem-
bered that hamburger grease was
dumped,” says lab spokesman
Rickman. In addition, the lab has sunk
niumerous wells into its property to
monitor groundwater. ’
Rickman is aggrieved that the lab isn't
credited for what it has accomplished.
And it’s true, lab critics have almost
nothing good to say about LANL's
cleariup program. Instead, they argue it
has picked off the “low-hanging fruit"—

. crossing off sites that were never really .

contaminated in the first place and leav-

- ing the more difficult and potentially

dangerous sites untouched. The lab,

" they say, has turned environmental
- engineering problems into endless aca-

demic research projects. They further
contend that, left to its own devices,
LANL would replace strict cleanup stan-
dards with weak ones: Land cleaned up
‘for industrial use, for example, can be

left dirtier than land slated for future

residential use. Risk management, a
strategy that gained favor under the
Reagan administration, can be
employed for endless studies of unprov-
able risks while real hazards go ignored.
Critics of DOE environmental man-
agement aren't just anti-nukers who -
oppose the lab on principle. A1997 DOE’
Inspector General's report found that of
the $360 million spent by LANL by 1995,

" only 20 percent or so had gone to

cleanup. On Nov. 24, The New York'
Times reported on an internal DOE doc-

tal management program. According to
The Times, the internal report conclud-
ed that the environmental management
program “has been fundamentally mis-

managed since its founding 13 years ago, ..
*.and much of the $60 billion it has spent:

over that time was wasted.”

All.of which helps to explain why
most citizens groups are anxious for -
state oversight, because in the minds

. of some nuclear watchdogs, this

recent order by the New Mexico
Environment Department comes after
years of inaction, or at best, inconsis-
tent action. To one legal observer the
state is like “a slumbering giant that is
finally waking up.”

ujje've been remissa"
acknowledges Bearzi. “We haven't held
the lab's feet to the fire. This [order] is the

_ first step to doing a better job.” The envi-

ronment department contends. it can
require this “corrective action” under the
state’s Hazardous Waste Act, because the

"lab and the DOE's “past and current han- .

dling, storage, treatment and disposal of '
solid waste and hazardous waste at the
LANL facility may present gn imminent *
‘and substantial efidangerment’fo-

“human health or to the environment.”

In its lawsuit, filed in federal district

S court in Santa Fe, the lab argues the:
 state’s endangerment fmding_was an’ v

“ynlawful attempt to exercise regulatory
jurisdiction over LANL" -

But LANL and DOE staff put a friend-
lier spin on it. )

Mat Johansen,an environmental
manager in DOE's Los Alamos office,
says, “We're doing what people do ina
civilized society; we're going to court to
see what a third party says. We accept
and are not challenging NMED as the
regulator and look forward to working
with NMED on environmental issues in
the future.” -

Johansen points out that while DOE

and the lab are suing the state, the state,

by issuing the cleanup order, was the

one that picked the fight. :
LANL spokeswoman Linn Tytler

agrees with the portrayal of the lab as

 the picked-on party: “The lab saw its

only recourse to be the court. We were
forced to do this to protect ourselves,”

In a soothingly worded op-ed in the
Journal North, titled “Laboratory and
Public Share Similar Values,” LANL asso-
ciate director Jim Holt writes, “Every
member of.the Laboratory work force is
aresident of the region and works dili-
gently to ensure that nothing done at

. the Laboratory could harm a friend;
family member or neighbor”

_ But lab critics see the lawsuit as a
radical attempt to undermine authority,
out of sync even-with DOE relations
with other states. o :

““The lab and DOE are attacking the

- fundamental capacity of the environ-

ment department to regulate Los
Alarnos,” says Jay Coghlan, director of
Nuclear Watch of New Mexico.

'In . fact. the legal battle

pits one federal law against another: the

- Atomic Energy Act of 1954 and the

Resource Conservation and Recovery
Act of1976.

Each law reflects its era. The Atemic
Energy Act, which LANL cites in its law-
suit; was signed into,law in 1954, at the
height of the Cold War. 1954 was the year
of a hydrogen bomb test in the Bikini
Atoll and the year when Robert
Oppenheimer was defending himself
before the Atomic Energy Commission
against charges of communism. Along
with calling for an “Atoms for Peace”
program, the Atomic Energy Act says
that radionuclides are subject only to
federal control. ’

Jay Coghlan,
director of
Nuclear Watch
New Mexico,
hopes the state’s
order will lead to
cleanup. -

- According to

the General
Accounting
Office, from
1995 through
2001, DOE
contractors
passed
$291,950,052

- inlegal fees

onto.taxpayers.
Inthe great ..
-majority of
-those cases, the
contractor was
defending.itself in
a lawsuit. Federal

" regulations

provide for the
reimbursement
-to contractors

- of “reasonable
legal costs.” . -

RCRA is a "70s Jaw which grew out of "

the environmental movement, and gained

force after the revelation of the Buffalo, ..

NY, toxic disaster called Love Canal. State
laws, such as New Mexico's Hazardous
Waste Act, follow the federal standards set

up under RCRA and gain their authority -
from it. After years of resistance tg;RCRA. |

from DOE, Congress amended the'law ™
in 1992 to make it explicit that DOE facil-
ities must comply with it. - v

" RCRA.is about the size of a New York -

- telephone directory. How it interacts
> , .opento, .
: sinterpretatiop: . 3 .

with.the Atomic Energy Act is

One major dispute i Who.l}as
aythority over wast¢ that is both

radioactive and hazardous. Invits law- -
suit, LANL contends thiat DQE alone has
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“Area G contains:
- 10.7 miltion-cubic

feet of waste, -

. avolume equalto -
about 1.4 million

55-gallon drums.

authority to regulate “the radioactive

portion of any waste mixtures.”

This dual regulatory scheme makes it

sound as if radioactive and hazardous.
waste could be separated, like plastic

containers and glass bottles for recycling

bins. That's not possible, of course, and
that's where the disputes come in.

The state’s order doesn't challenge the

federal control of radioactive waste. But

Bearzi says that under RCRA the state

can démand testing, monitoring and
_reporting of radionuclides.

_ “The lab wants to argue that the state
can't touch anythmg that's radloac_twe,

Bearzi says, “but we disagree.”

Several anti-nuclear and environ-
mental groups dismiss the lawsuit as
legally unfounded and say it is being
used by LANL as a bullying tactic. .

" But at least one legal gbserver
believes the legal issues shouldn't be so
easily dismissed. “DOE is trying to chip _
away at RCRA. 1 hope DOQE loses and I
hope they lose big,” says Ruth Prokop, a,

consultant for the Los Alamos Study
Group “But this is a real legal question
‘and it's a close one. It's a serious, sophis-
ticated lawsuit.”

Prokop was the top lawyer at the Us
Department of Housing and Urban
Development during the late 1970s. She
became intimately familiar with federal

_ environmerntal laws after it was discov-
_ ered that contamination from the for-

“mer nuclear power plant, Rocky Flats,
"had leaked onto HUD-insured proper-
ties in Colorado.

As evidence of the seriousness of lab.
and DOE’s lawsuits, Prokop points to

~ last year’s ruling in a case involving the ;

Paducah, Ky, DOE uranium enrichment
plant. In that case, the state of Kentucky
tried to put conditions on DOE's dispos-
al of radioactive materials in a state-per-
mitted landfill

DOE challenged the state’s authonty

_and both the district court and the sixth,

circuit court of appeals agreed. “It puts
the state in an unusual circumstance,”
says lawyer Randall McDowell, who

- argued the case for Kentucky. “We're

continued from page 15

 charged with protecting human health -

_and the environment and yet when it
comes to radioactivity we're preempted.”

The Paducah decision may bode ill

for New Mexico's ability to enforce its
order, says Prokop: “This is not some
-wild card the lab’s throwing out there. If
it was, there wouldn't have been a
Paducah case.”

Not everyone is convinced
that the state’s recent actions are on the
- right course. In the mid-1980s, before he
started the Los Alamos Study Group,
Greg Mello worked at the groundwater
bureau for what was then called the
Environmental Improvement Division.
As a technical investigator dealing with
violations of hazardous waste laws, he
says he quickly learned that private
industry and the lab were two separate
universes. Private companies, he says,
were worried about liability of violations
and anxious to fix their problems.

"“But the lab thought everything could
and should be fixed
"politically,” Mello says.

Atone point, Mello
succeeded in getting 2
notice of violation for
the lab signed by the
head of his division. To
do so, he says, he had
to do an end.run
around several more
immediate supervisors
who didn’t want to be
involved. Several of
those same people later
went on to jobs at
LANL or DOE.

“We called it the
ascension, because
. you could make so

- much more money

there,” Mello says.
$Soon after the notice
was signed, an angry
legislator called the

) to cut the division's
budget if the states didn't back down.
- Among the anti-nuke warriors, Mello
stands nearly alone in his contempt of

the state’s corrective action order. He £
believes LANL's demands for new studies - . -

of contamination will give the lab license
to do nothing. Mello also points out that
emphasxs on cleanup of historical dump "
“ sites ignores the fact that lab operations
continue to produice waste. According to
Mello’s analysis of DOE documents, cur-
rent plans call for the lab to produce33 ..
drums of waste per working day for the

. next 68 years.

Instead of more studies, Mello says,
the state should requite the lab to
remove contaminated sediments from
canyons, stop the pumping of liquid
radioactive waste into Mortandad
Canyon, pump out contaminated
groundwater and go after localized *
dumps with shovels and backhoes.

“If they're not going to do anything,
then we should stop now,” Mello says. - -
“I'm not in favor of funding LANLto do .
nothing.”

_Nuclear Watch's Coghlan agrees that

office and threatened -




the state’s order is “a glorified information

 request. Which doesn't require cleanup.” But - .
‘'he says he is optimistic that “though the order .
doesn't call for cleanup, it will lead to cleanup;”
. Hazardous Waste Bureau chief Bearzi says,

- “The level of investigation is entirely appropri-
ate given the state of knowledge. The informa-
tion we have simply isn't good enough”

 Ironically, the lab is using a similar argu-
ment to explain why it's contesting the state’s
order—that there is too much eiphasis on
-new studies and not-enough on actual
cleanup.”. .
Given the lab's track record on cleanup,
says Coghlan, “they should be slapped for

. sayingthat” . . :
.. Both Mello and Coghlan are leery of a letter
the envifonmerit department signed with

. LANL just a month after the staté released its

- draft order: The “letter of intent” with Los
Alanios agrees to an “accelerated cleanup

+ plan,” devised by the lab and approved by
DQE. The latter sought to control how conta-
minated sites are funded for cleanup by ask-
ing Congress for 1.1 billion for an “Accelerated
Cleanup Account,” which would be given only.

- 1o states that signed on to the letter. S
Congressional critics, including New Mexico -

‘'sertators Jeff Bingaman and Pete Domenici, . - ’

. called the account a “slush fund.” But last

month Congress voted to authorize nearly the '
LANL andounced
" -, on Nov, 18 that it
" had successfully

entire request. Congress has yet to appropri-

ate the money. - - ’
.Many watchdog groups are critical of this

agreement, arid contend New Mexico-and i

other states were pressured into signing the -

letters by DOE. Bearzi says the letter is “onlya -

letter. It doesn't meari we signed off on their

cleanup plan. We haven't approved it and we

don't intend to approve it. But if it's goingto

help bring in more money, then the money

- willindeed go to cleanup.”. e

“The state has been bought off,” Mello

. Counters. "They’re spending their resources on

these Kumbaya meetings with the lab instead
- ofon enforcement.” - . i

The state's ability to take
a hard stand with LANL is on everybody’s
mind. In her 25 years as a lawyer, Prokop says
she hasn't encountered regulators so apparent-
ly loathe to use their power as those herein

New Mexico. . :
“It’s just not a regulatory atmosphere. It's
“more, 'we're going to try and get them to com-
- ply’” says Prokop. “Don't get me wrong; their

intentions are very good. They just don't have
the mentality of a strong regulator.”

That might have changed now. But how
strong a stance the state will take may also. -
depend on whether, as governor, Bill
Richardson decides to play hardball agairist
the DOE, the agency he used to head.
Richardson could not be reached for comment

- prior to press time. ’
If the state’s order represents a new era of

-empowerment, Prokop worries that it may be .
coming too late. For a Republican administra- . -

tion bent on fighting terrorism, considering
new nuclear testing and figuring out how to
spy on domestic terrorists, Cold War-era think- -
ing may be more relevant than the "7os :
promise of environmental protection.
- "With this administration; the DOE sees

- their chance to get out from under RCRA,""
Prokop says. “They’re going to take this and
run with it.” Whether New Mexico is up to the
challenge, she says, “remains to be seen.” Q
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